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Purpose

1. This document sets out operational policy on decision-making authority for
disabled people who access Disability Support Services (DSS)-funded disability
supports through a hosted flexible funding arrangement.

2. This operational policy aims to ensure decisions are made lawfully,
consistently, and in a way that respects the rights, will, preferences, dignity,
safety and autonomy of disabled people.

Presumption of capacity to make decisions

3. Assetoutin the 1996 Code of Health and Disability Services Consumers'
Rights (Right 7 - Right to Make an Informed Choice and Give Informed
Consent)! disabled people are presumed competent to make informed choices
and give informed consent unless there are reasonable grounds for believing
they are not competent.

4. For the purposes of this policy, references to decision-making capacity are
intended to reflect the competence requirements in Right 7 of the Code of
Health and Disability Services Consumers' Rights.

General approach

5. In exercising functions relating to hosted flexible funding arrangements, hosts,
NASCs and EGL sites must take into account the principles set out in the
Disability Support Services Act 2026.

6. Hosts, NASCs and EGL sites must take reasonable steps to ascertain and give
effect to the wishes and preferences of the disabled person having regard to:

a. the person’s decision-making capacity;
b. any person with legal authority to act on their behalf; and
c. the terms of any relevant court order or legal instrument.

7. The disabled person must be involved in decision-making to the greatest
extent practicable, having regard to:

a their wishes, preferences, goals;
b. their decision-making capacity in relation to a decision;
c. the nature, significance, and consequences of the decision;

d. the supports available to assist the person to understand, consider,
communicate, and make decisions; and

e. any relevant cultural, whanau, family, or other personal circumstances.

1 Code of Health and Disability Services Consumers' Rights — Health & Disability Commissioner



https://www.legislation.govt.nz/act/public/2026/55/en/latest/#LMS1608006
https://www.hdc.org.nz/your-rights/about-the-code/code-of-health-and-disability-services-consumers-rights/

10.

Where a disabled person requires support to make and communicate their
decisions, reasonable efforts must be made to provide or facilitate supported
decision-making so that the person's will and preferences can be identified and
given effect. This could include, but is not limited to, providing the disabled
person with:

a. information in different formats; and/or

b. additional time to consider options and seek advice from others before
making decisions.

Where a person has legal authority to make decisions on behalf of a disabled
person, that authority must be exercised in accordance with the relevant
legislation, court order, or legal instrument.

Nothing in this operational policy limits, removes, or alters the lawful authority
of a person who is legally authorised to make decisions on behalf of a disabled
person.

Agents appointed by a disabled person

11.

12.

13.

14.

A disabled person over 18 years old who has decision-making capacity may
appoint another person as their agent in relation to specified matters
associated with their hosted flexible funding arrangement.

Agents are expected to support and give effect to the disabled person's will,
preferences and autonomy when carrying out their role.

The appointment of an agent must:

a. be recorded in writing, and clearly set out the roles and responsibilities
delegated to the agent; and

b. be provided to the NASC or EGL site, and the host for their records.

The appointment of an agent does not transfer decision-making authority from
the disabled person. The disabled person remains the decision-maker unless
decision-making authority has been transferred through a lawful mechanism.

Agent recognition payment

15.

An agent must not be paid from a disabled person's allocated funding for
conducting the role of agent. However, a recognition payment of up to $300 in
any 12-month period may be paid to an agent, or someone with legal
authority to act on behalf of a disabled person, as acknowledgement of
reasonable expenses incurred while carrying out those responsibilities.



Conflict of interest where an agent also receives payment from the
disabled person’s allocated funding

16.

17.

18.

19.

20.

An agent must act in the best interests of the disabled person when carrying
out responsibilities associated with the hosted flexible funding arrangement
and allocated funding.

An agent who receives, or may receive, payment from the disabled person’s
allocated funding has an actual, potential or perceived conflict of interest.

An agent must disclose any actual, potential or perceived conflict of interest to
the host as soon as practicable.

Where an agent also provides funded support services to the disabled person,
the host must be satisfied that appropriate arrangements are in place to
manage the conflict of interest. Appropriate arrangements may include, but
are not limited to:

a. independent verification that the funded supports have been provided; or

b. any other measures discussed and agreed between the host and agent to
manage the conflict.

Where the host is not satisfied that an actual, potential or perceived conflict of
interest can be appropriately managed, the host may require alternative
arrangements to be put in place to manage the conflict of interest, and that
these are documented and reviewed.

People with legal authority to act on behalf of
a disabled adult

21.

22.

A person with legal authority to act on behalf of an adult disabled person may
include:

a. a personal care and welfare attorney acting under an enduring power of
attorney;

b. a welfare guardian appointed under the Protection of Personal and
Property Rights Act 1988;

C. a property attorney acting under an enduring power of attorney;

d. a property manager appointed under the Protection of Personal and
Property Rights Act 1988; or

e. a person with substituted decision-making arrangements within the scope
of Schedule 1, clause 6(a) of the Disability Support Services Act 2026.

Where an adult disabled person does not have capacity to make a particular
decision relating to a hosted flexible funding arrangement, that decision may
be made by a person with the appropriate legal authority to act on their



23.

24.

25.

26.

behalf. This may include the decision to appoint an agent for the hosted
flexible funding arrangement.

A person exercising legal authority may appoint themselves or another person
as the agent, provided the appointment is within the scope of their authority.
If they appoint another person as the agent, the scope of their responsibilities
must be recorded and provided in writing to the NASC or EGL site and host.

A person does not become a disabled person’s agent solely because they have
a role listed in paragraph 21 above.

Written evidence of any legal authority must be provided to the NASC or EGL
site, and the host, for their records. Written evidence may include:

a. evidence that an enduring power of attorney has come into effect;
b. a court order;

C. an appointment instrument; or

d. other relevant legal documentation.

Any person exercising legal authority under this section should, to the greatest
extent practicable, support and involve the disabled person in decisions
affecting them, have regard to their wishes, preferences, goals, safety, dignity
and autonomy, and communicate their views wherever this can reasonably be
achieved.

Resolving different views of people who have legal authority to act

27.

28.

29.

30.

Where a disabled person is subject to orders made under the Protection of
Personal and Property Rights Act 1988, hosts must recognise the authority of
any welfare guardian and property manager in accordance with the relevant
court orders.

Decisions relating to hosted flexible funding arrangements may involve
matters of personal care and welfare, as well as matters relating to the
management and expenditure of funding. Where both a welfare guardian and
property manager have been appointed, hosts should seek to ensure that each
person participates in decisions that fall within their respective area of
responsibility.

Hosts are not expected to provide legal advice, determine competing
interpretations of court orders, or adjudicate disputes regarding the scope of
authority conferred by a court order. Hosts should encourage the parties to
reach agreement, obtain independent legal advice, or seek clarification from
the Family Court.

Where a disagreement arises between people claiming authority to act on
behalf of a disabled person, the host should, where reasonably practicable,



31.

32.

maintain existing supports and funding arrangements while the disagreement
is being resolved.

Clarification is established through:

a. the production of relevant court orders;

b. agreement between authorised representatives;

c. legal advice regarding the effect of relevant legal instruments; or
d. further direction, review or orders from a court.

Pending clarification of authority, the host must maintain existing
arrangements and may decline to approve a disputed change where
reasonably necessary to ensure the lawful and appropriate administration of
hosted flexible funding.

Payment of people with legal authority to act on behalf of a disabled
person

33.

34.

A person with legal authority to act on behalf of a disabled person must not be
paid from the disabled person's allocated funding for a function for which they
are already entitled to receive payment (including for example, an allowance,
costs, or reimbursement) under legislation or the terms of their appointment.
This is to ensure that a person is not paid twice for the same function.

However, this clause does not prevent the payment of a recognition payment
that is otherwise available under this operational policy, provided the
recognition payment is not being used to remunerate the person for
conducting their legal authority or statutory functions (as set out in paragraph
15).

Disabled person who may lack capacity

35.

36.

A disabled person must not be denied access to disability support services
solely because there is reason to believe they may lack decision-making
capacity.

A lack of capacity in relation to one decision does not mean the person lacks
capacity in relation to all decisions. Reasonable efforts should continue to be
made to identify and consider the person's wishes, preferences and views.

While a person may not have the decision-making capacity to undertake the
responsibilities of being an employer or managing their allocated funding, they may
have the capacity to understand the role of an agent and to decide to appoint an
agent to conduct those functions on their behalf.

37.

However, where there are reasonable grounds to believe a disabled person
does not have the decision-making capacity to appoint an agent, the



38.

appointment must be made by a person with appropriate legal authority to act
on the disabled person’s behalf.

Where a disabled person who may lack decision-making capacity accesses
hosted flexible funding and does not have an authorised representative, hosts,
NASCs and EGL sites must take reasonable steps, in collaboration with
relevant service providers, to ensure that the requirements of the Code of
Health and Disability Services Consumers' Rights are applied as appropriate to
the services being provided.

Guardians acting on behalf of a disabled child
or young person

39.

40.

41.

42.

43.

44,

For disabled people under 18 years of age, a parent or guardian will ordinarily
act on the child's or young person’s behalf in relation to decisions associated
with hosted flexible funding arrangements.

Parents and guardians should, having regard to the child or young person’s
age, maturity and understanding, support the child or young person to
participate in decisions and express their own views and preferences.

As part of those responsibilities, the parent or guardian may appoint an agent
to manage aspects of the hosted flexible funding arrangements. If another
person is appointed as an agent, the scope of their responsibilities must be
recorded and provided in writing to the NASC or EGL site and host.

A person does not become an agent solely because they are the parent or
guardian of the child or young person.

Where a person acts on behalf of a disabled child or young person as a
testamentary guardian or court-appointed guardian under the Care of Children
Act 2004, the following evidence must be provided to the NASC or EGL site
and host for their records:

a. the child or young person’s birth certificate and one of the following:
i. an adoption order or adoption certificate;

ii. a parenting order, guardianship order, or other order of a court
establishing guardianship;

iii. any other evidence approved by MSD demonstrating legal
guardianship.

Arrangements established under this section must be reviewed when the
disabled person turns 18 years of age. As part of that review, the NASC or EGL
site must consider the disabled person’s decision-making capacity, and
document the disabled person’s decision to:

a. continue with the existing agent;


https://www.hdc.org.nz/your-rights/about-the-code/code-of-health-and-disability-services-consumers-rights/
https://www.hdc.org.nz/your-rights/about-the-code/code-of-health-and-disability-services-consumers-rights/

45.

b. appoint a different agent; or
c. manage the hosted flexible funding arrangements without an agent.

Where there are reasonable grounds to believe the disabled person does not
have capacity to make those decisions, the NASC or EGL site must determine
whether another person has the legal authority to act on the disabled person's
behalf and ensure appropriate arrangements are in place.

Resolving different views of people who are guardians

46.

47.

48.

49.

50.

51.

52.

Where more than one person is a guardian of a disabled child or young
person, hosts, NASCs and EGL sites must recognise the rights, powers, duties
and responsibilities of each guardian in accordance with the Care of Children
Act 2004.

Guardians are expected to consult with one another and, wherever practicable,
agree on significant decisions relating to the disabled child or young person's
hosted flexible funding arrangement and use of allocated funding.

Hosts are not expected to provide legal advice, determine competing
interpretations of court orders, or adjudicate disputes regarding the scope of
authority conferred by a court order. Hosts should encourage the parties to
reach agreement, obtain independent legal advice, or seek clarification from
the Family Court.

Where there is a disagreement between guardians regarding a change to a
hosted flexible funding arrangement or use of allocated funding, the host may
require clarification or evidence of agreement before implementing the
proposed change.

Clarification or evidence of agreement is established through:

a. written agreement between the guardians;

b. a parenting order, guardianship order, or other relevant court order; or
c. further direction, review or orders from a court.

Pending clarification or evidence, the host may, where reasonably practicable,
maintain existing arrangements and may decline to approve a disputed change
where reasonably necessary to ensure the lawful and appropriate
administration of hosted flexible funding and to protect the interests of the
disabled child or young person.

Where appropriate having regard to the child or young person’s age, maturity,
understanding, and circumstances, reasonable efforts should also be made to
ascertain and consider the views and preferences of the disabled child or
young person.



Glossary: Terms and definitions

Term ‘ Description

A person authorised by a disabled person who has
decision-making capacity in relation to appointing an
Agent agent to act on their behalf in specified matters.

An agent does not become the decision-maker unless
they hold legal authority to do so.

A payment made in recognition of the costs an agent
may incur, which Inland Revenue does not consider as
income.

Agent recognition
payment

The level of funding allocated to a disabled person by
Allocated funding a NASC or EGL site to be managed through one of the
arrangements specified in this operational policy.

A situation where a person's personal, financial,
family, professional, or other interests could influence,
or could reasonably be perceived to influence, the
impartial exercise of their responsibilities in relation to
a disabled person's hosted flexible funding
arrangement or allocated funding.

A conflict of interest may be actual, potential, or
perceived.

e Actual: A conflict that currently exists because
a person's interests are directly affected by, or
are influencing, a decision they are involved in
making.

Conflict of interest

e Potential: A conflict that could arise in the
future because a person's interests may later
affect a decision they are involved in making.

e Perceived: A conflict that a reasonable person
could believe exists, even if no actual conflict is
present.

The ability of a person to understand, retain, use or
weigh-up relevant information, and communicate a
decision in relation to a particular matter. Decision-
Decision-making making capacity is decision-specific and may vary
capacity depending on the nature and complexity of the
decision. A disabled person is presumed to have
decision-making capacity unless there are reasonable
grounds to conclude otherwise.

Disability Support A business group within the Ministry of Social
Services (DSS) Development (MSD)




Term ‘ Description

A legal document that allows a person to appoint
someone they trust to make decisions on their behalf
Enduring Power of | about their personal care and welfare, their property
Attorney (EPOA) and finances, or both. Depending on its terms, an
EPOA may continue to operate if the person loses
decision-making capacity.

Hosted flexible funding arrangements are:
e Individualised Funding — Personal Care,

Hosted flexible Household Management, and Respite;
funding e Enhanced Individualised Funding; and
arrangement

e Enabling Good Lives personal budgets hosted by
either a DSS-contracted provider or a Flexible
Disability Support provider.

A person with legal authority to act on behalf of an
adult disabled person must be one of the following:

1) A personal care and welfare attorney under an
enduring power of attorney (EPOA), or a welfare
guardian appointed by the court under the
Protection of Personal and Property Rights Act 1988
for decisions relating to the disabled person’s
personal care and welfare.

Legal authority to 2) A property attorney under an enduring power of

act attorney (EPOA), or a property manager appointed
by the court under the Protection of Personal and
Property Rights Act 1988 for decisions relating to
the disabled person’s money, income, and
property.

3) A person with substituted decision-making
arrangements within the scope of Schedule 1,
clause 6(a) of the Disability Support Services Act
2026.

A person appointed by the Family Court under the
Protection of Personal and Property Rights Act 1988 to
Property Manager manage a person's property and financial affairs on
their behalf. The property manager's authority is
determined by the relevant court order.




Term ‘ Description

Reasonable means actions that a reasonable person or
organisation would take in the circumstances, having
regard to:

e relevant legislation and policy;

e the nature and seriousness of the issue;
Reasonable e the impact on the disabled person;

e information reasonably available at the time;
e available options and resources;

e the need for actions to be proportionate to the
risk involved; and

e any other relevant information.

Support provided to assist a person to make their own
decisions, including support to understand
information, consider options, communicate
preferences, and express decisions. The person
remains the decision-maker.

Supported
Decision-Making

A person appointed as a guardian of a child in a
Testamentary parent's will under the Care of Children Act 2004. The
Guardian testamentary guardian has the rights, powers, duties,
and responsibilities of a guardian as provided for
under the Act.

A person appointed by the Family Court under the
Protection of Personal and Property Rights Act 1988 to
Welfare Guardian make decisions about a person's personal care and
welfare on their behalf. The welfare guardian's
authority is determined by the relevant court order.
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